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QUESTION I 

A. (1) Abigail has a strong action for trespass. She conveyed either a fee simple 

determinable, or an express affirmative easement in gross determinable to Channel 

10. Under the terms of the grant, she retained the possibility of reverter, which 

became possessory as soon as the drone collision occurred. After that moment, the 

entry of the debris onto her property constituted a trespass. 

There is no Rule Against Perpetuities argument, because the rule does not apply to 

interests held by the grantor. 

Channel 10’s only conceivable argument is that the simultaneity of the accident and 

the falling of the debris meant that the falling of the debris was part of the accident, 

and that no trespass occurred after the accident caused Abigail’s interest to become 

possessory. This is a weak argument. The accident was the collision of the drones. 

The debris entered Abigail’s property a few seconds or milliseconds later. 

A. (2) Channel 11 has a strong claim for ouster. As a tenant in common with Channel 

10, it enjoyed the right to full use of the property that Channel 10 obtained from 

Abigail and then partially conveyed to it, whether it was a fee simple or an 

easement. By shooting down its drones, Shawna and Duke, as agents of Channel 10, 

excluded Channel 11 from its tenancy in common. That is a paradigmatic ouster. 

The extraordinary and violent means of excluding its drones means that it would be 

unreasonable to require a subsequent demand by Channel 11 for use of the property 

–the usual prerequisite for its ouster claim.  

The covenant of quiet enjoyment has nothing to do with this, because Abigail was 

not Channel 11’s grantor, and she was not an actor.  
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A. (3) Channel 10, as lessor of the interest to Channel 21 is Channel 21's landlord. As 

the landlord, it has an implied covenant of quiet enjoyment, which it violated by 

having created the tenancy in common owned by Channel 11. That act by Channel 

10 led to Channel 11’s interference with Channel 21’s possession. Channel 11’s 

interest interferes with the exclusive possession that tenant Channel 21 has a right to 

rely on unless Channel 21 consented to share the property. Nothing in the question 

suggests that Channel 21 consented to share it with Channel 11. 

The only conceivable defense is that Channel 21 impliedly consented to share its 

interest with Channel 11 because it was on inquiry notice that Channel 11 was on the 

property. I other words, when Channel 21 entered into the lease, it knew that was it 

was leasing was the property subject to Channel 11’s tenancy in common. Channel 

11’s activities were obvious for anyone, including Channel 21 to see, but it could 

have assumed that Channel 11 was simply a prior lessee and that its occupancy 

would terminate when Channel 21’s right to possession occurred.   

That suggests another theory: failure to deliver possession. Under the American 

rule, the landlord is obligated to deliver only legal possession, not physical 

possession, but the existence of the ongoing tenancy in common by Channel 11 

meant that Channel 10 did not deliver even legal possession. So that theory is strong 

for Channel 21, as well.  

B. Channel 10 has a reasonably strong argument for easement by estoppel. The consent 

by Billings did not qualify as an express easement because it was not in writing, as it 

must be under the Statute of Frauds. At most, it was a license. A license can be 

created orally. 

The license ripened into an easement by estoppel when Channel 10 invested in the 

launching pad and the landscaping with the knowledge and no objection by Billings 

Easements by estoppel, like all easements, run with the land and therefore 

encumbered Snarly’s property interest. Her only defense is that, as a BFP, she took 

free and clear of the easement. But she wasn't a BFP; she had inquiry notice. It 

would've been relatively easy for her to detect drone flights over Billingsgate. If she 

didn't see them herself while they were occurring, the fact that they were regularly 

broadcast on TV put her on notice that she could inquire further. 
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There is no occasion for Channel 10 to argue easement by prescription or adverse 

possession, because its entry onto and over the land was not hostile; it occurred with 

the consent of the owner.  

C. Channel 10 has a strong case for either adverse possession or prescriptive easement, 

which ripened into ownership before the developer bought the property. The 

elements of adverse possession and prescriptive easement are almost identical, 

except that prescriptive easement can be established without proving that the use 

was exclusive of that of the owner. The elements are actual possession, continuous 

for the statutory period, open and notorious, and hostile to the interests of the actual 

owner. 

Channel 10 has a strong position on all of the elements. It entered into actual 

possession of Rubbishgate by using its airspace and by constructing the launchpad 

and doing the landscaping. Its activities occurred regularly for four years, one year 

longer than the statutory period, thus satisfying the continuity requirement. Its 

activities were open and notorious. Anyone coming near Rubbishgate could see 

what it was doing. Finally, its activities were hostile to those of the owner, because 

Duke (and through him, Channel 10) knew that he did not have not have permission 

from Slumm Llord. 

Because the adverse possession or prescriptive easement ripened into a possessory 

property interest before the developer acquired Rubbishgate, the developer is bound 

by the easement, or alternatively has nothing at all, in the case of adverse possession.  

The developer’s only conceivable argument is that as a BFP, its fee simple interest 

has priority over Channel 10’s adverse possession interest, because Channel 10 did 

not record its interest, thereby giving the developer and everyone else notice. 

Similarly, the developer would argue that is interest has priority over the easement 

and extinguishes it for the same reason.  

But for the same reason that the open and notorious requirement was satisfied, the 

developer had inquiry notice of the easement or the adverse possession. 

D. Channel 10 has a strong argument to keep flying because the exercise of eminent 

domain is not supported by a public purpose, as required by the Fifth Amendment’s 

Takings Clause, incorporated into the 14th Amendment’s due process clause. 

http://requirement.it/
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Moreover, the state of Illinois’s grant of eminent domain power to the city of 

Chicago limits the purpose for which it can be exercised. I would want to double 

check this through research, but I'm confident that the state does not give the city the 

power to take private property simply to transfer it to another private owner.  

Kelo is the relevant authority. It found a public purpose even though the property 

was transferred to a private owner, because the private owner had duties to use the 

property in large part for the benefit of the public. That is not the case here  

Even if the exercise of eminent domain is found to be constitutional and authorized 

by statute and therefore not enjoinable, Channel 10 is entitled to just compensation, 

which will be fixed, based on a jury's determination of market value of its easement 

or fee simple absolute.  

There is no occasion to do regulatory taking analysis under Loretto or Lucas, because 

the exercise of eminent domain here explicitly and concededly is a taking.  

Overlapping the Takings Clause argument is a broader 14th Amendment Due 

Process Clause argument.  Extinguishing Channel 10’s property interest is unrelated 

to any legitimate state interest, and thus violates the constitutional standard under 

Euclid for any state deprivation of property. 

QUESTION II 

A. “I, Lisa, hereby convey Voltfield, described more fully in the survey data contained 

in Appendix A and made a part of this deed, to Blake Tesla and his heirs, to have 

and to hold in fee simple for so long as he meets the milestones set forth in 

Appendix B and made a part of this deed; then to Luke and his heirs, to have and to 

hold in fee simple for so long as he meets the milestones contained in Appendix C 

and made a part of this deed.” 

Blake has a fee simple subject to an executory limitation. Luke has a shifting 

executory interest determinable. Lisa has the possibility of reverter.  

B. As the owner of a future interest in Voltfield, Luke is entitled not to have the value 

of his interest diminished by activities conducted by the holder of the possessory 

interest, Blake. Blake would argue that he has done nothing that diminishes the 

value of the property—affirmative waste--at most he has improved it while 
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changing its character. This is ameliorative waste. Permissive waste, which results 

from neglect, is not involved. 

Under the traditional view, the type of waste involved did not matter. If Luke can 

establish waste, he is entitled to an injunction or damages. The trend, however, is to 

disfavor recovery for ameliorative waste, unless the plaintiff can show a dramatic 

and irreversible change in the character of the property. 

Luke has two hurdles. First, waste liability is disfavored to benefit the owners of 

future interests that are extremely remote and not yet vested. Even if it isn't invalid 

(see the answer to (C)), it is not vested. It will vest and become possessory (at the 

same time) only when Blake fails to meet his milestones, and it's difficult to assess 

whether Blake will meet them, particularly in a business like his, seeking to develop 

product on the cutting edge of technology. To overcome this barrier, we will have to 

martial persuasive evidence and argumentation that he is unlikely to meet his 

milestones and that our interest is likely to vest and become possessory.  

Second, a plaintiff in a waste action must establish irreparable injury to the premises. 

A landlord cannot establish waste, for example, merely by proving that he will have 

to repaint and clean an apartment when a lease expires. The fact that Blake has 

actually changed the contour of the ground by building the berms and constructed 

an unusually heavy concrete building makes his changes extraordinary, and difficult 

and expensive to reverse. 

The waste claim is weaker the more remote Luke’s chances of vesting, the more 

typical Blake’s construction activities are for a similar possessor, and the lower the 

cost to Luke of undoing whatever of Blake’s improvements interfere with his 

planned use of Voltfield. Conversely, the more likely are vesting and possession, the 

more unusual and permanent Blake’s modifications, and the greater the 

unsuitability of the land for Luke's intended use, the stronger the waste claim 

becomes.  

I assess the prospects of recovery as not much better than 50%. 

C. Blake's best theory is to argue that the Rule Against Perpetuities invalidates Luke’s 

interest and that extinguishing Luke’s interest enlarges Blake’s rather than Lisa's 

interest. Luke’s interest is an executory interest, and therefore covered by the Rule. 
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The Rule asks whether it is certain to vest or become impossible to vest within a life 

in being plus 21 years. The lives in being are Lisa’s, Blake’s, and Luke’s. 

Luke will argue that Blake will meet his milestones or fail to meet them within his 

(Blake’s) own life. When he dies, it will be impossible for him to meet the milestones. 

But that is not so. First of all the milestones, especially the plural of “milestones,” 

suggest an ongoing set of goals. They must be met on a continuing basis; not just 

once. 

More importantly, Blake’s interest is a "fee simple," owned by Blake and his heirs. 

Even though it is subject to defeasance while it continues in existence, it is 

inheritable, devisable, and transferable inter-vivos. That means that his successors 

are bound by the milestone requirement for scores or hundreds of years after Blake's 

death and only then might failure to meet them trigger the vesting of Luke’s interest. 

That's a pretty strong argument that Luke’s interest is invalid.  

Luke obviously will argue that the deed should be interpreted to mean that Blake 

must meet his milestones himself, personally, and that his death triggers vesting of 

Luke’s interest. But that basically turns Blake’s interest into a life estate, and that's 

not what the deed says. It says "fee simple"—and it says “and his heirs.” 

So Blake has a pretty good shot at invalidating Luke’s interest. That is not enough, 

however. If he is divested of his possession when he fails to meet the milestones, it 

doesn’t matter to him who gets it next; if Lisa gets it, it is just as bad for him as if 

Luke gets it. So the question then becomes: whose interest is enlarged by the 

invalidation of Luke's—Blake’s or Lisa's?  

Blake obviously will argue that the effect of the Rule against Perpetuities is to 

transform his interest into a fee simple absolute rather than into a de-facto life estate. 

Whether he can sustain that position turns on how the language of the deed is 

interpreted in light of Lisa’s apparent intent.  

From a policy standpoint, extremely remote contingencies make property ownership 

and the power to alienate property uncertain. Remote interests in grantors 

undermine this policy just as much as remote interests in grantees. Uncertainty will 

be eliminated altogether only if his interest is transformed into a fee simple absolute; 
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it will not be eliminated if Lisa and her successors continue to hold the possibility of 

reverter. Shielding grantor interests from the Rule is just an accident of history. 

On the other hand, the language of the deed clearly indicates Lisa’s desire that Blake 

have Voltfield only as long as he is making progress on his invention; she didn’t 

want his successors in interest to be free to use Voltfied do anything they want.  

We’ll give him a shot, but I won’t take it on a contingent fee. 

D. If Luke’s interest has not become possessory, for whatever reason, he is a trespasser, 

and Lisa has a slam dunk case against him for trespass.  

But Luke’s interest probably has become possessory. The question is ambiguous as 

to whether Blake’s interest was still intact when he sold the property to 

Minidoghaven. If it had terminated already, and if Luke’s interest is not invalid 

under RAP, it already belonged to Luke. 

Moreover, Blake's transfer means that he himself is no longer capable of meeting his 

milestones. Unless Minidoghaven continues Blake's project and meets Blake’s 

milestones, the possessory interest automatically transfers to Luke. 

Blake’s general warranty deed contained 6 covenants, implied in law. He breached 

at least the three present covenants. He breached the covenant against 

encumbrances when he conveyed a FSA when his interest actually was 

“encumbered” by Luke’s executory interest. He breached his covenant of the power 

to convey, because he didn’t have the power to convey a FSA. Whether Blake also 

breached his covenant of seisin is less certain. He surely had seisin as long as his fee 

simple was possessory. He lost it, however, if his transfer to Minidoghaven 

triggered Luke’s possessory interest, so Minidoghaven (unless it intends to meet the 

milestones) has a covenant of seisin argument, as well. 

Blake’s future covenants are not in play. Blake has not breached his covenant of 

quiet enjoyment because Luke does not hold by or through Blake, but rather 

through Lisa. He has not breached his covenant of general warranties, because 

Minidoghaven is not defending against Luke’s claim in court; Luke simply has taken 

possession. It seems like litigation against Luke is pointless if he has a valid claim 

and this covenant only covers valid claims. The covenant of further assurances is 
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irrelevant, because it’s not clear what “further assurances” would benefit 

Minidoghaven. 

So far, it’s looking good for Minidoghaven.  

Minidoghaven’s biggest problem is that it had record notice of Luke's executory 

interest. The deed from Lisa to Blake was recorded. Any reasonable title search 

would have looked for Blake’s name in the grantee index to make that he owned the 

property, that would have led to the deed from Lisa to Blake and Luke, and thereby 

revealed the limited nature of Blake’s interest and the existence of Luke’s 

There is authority for the proposition that notice of an encumbrance does not shield 

a grantor from liability on the implied covenants, unless the deed expressly exempts 

them. Blake will, of course argue, that Minidoghaven knew what it was getting 

because it had record notice, and thus has no cause for complaint.  

E. Lisa has a strong claim of prima-facie copyright infringement against the 

environmental group, but she may have difficulty overcoming the group’s Fair Use 

defense. 

Lisa’s song is “musical work” entitled to copyright if it is “original.” The question 

makes it clear that she came up with it herself, so it is original. She obtained a copyright 

as soon as she “fixed” it in a tangible medium of expression. She did that when she 

scratched out the chord progressions and lyric mnemonics—presumably on a piece of 

paper. If she did it in sand, or by tracing them on window condensation, there might be 

a problem, but it’s quite unlikely she used either of those media. 

She must register her copyright with the Copyright Office before she can sue for 

infringement (but she already has a copyright regardless of whether she registers it), so 

we will do that now if it hasn’t already been done. 

She can establish that the defendant has infringed her exclusive right to prepare 

derivative works (when it changed her lyrics) and her exclusive right to perform the 

song publicly (assuming they did perform it). We also may discover facts that support 

infringement of her reproduction, public display, or public distribution rights, but such 

facts are not explicitly provided in the question. 
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Her biggest problem is the environmental group’s almost certain Fair Use defense. 

Parody is the paradigmatic Fair Use, and the group’s modification is obviously parody. 

That gives the defendant a strong position on the first Fair Use element in 17 U.S.C. § 

107. The defendant may argue that it did not take her lyrics and that this benefits it 

under the third element—amount of the copyrighted work taken, but it took all of the 

music, and thus its argument on this element is weak. There’s nothing unusual about 

the song so the second element—nature of the copyrighted work—is neutral. 

It’s not clear how the fourth element—impact on the market for Lisa’s song—cuts. The 

notoriety of the modified song might increase the market for Lisa’s song or it might 

decrease it. Both sides undoubtedly will introduce expert testimony as to which effect is 

most likely. 

She’s going to have difficulty overcoming the Fair Use argument, given the obvious 

parodic and non-commercial nature of the accused song.  

 


